LONG BEACH UNIFIED SCHOOL DISTRICT

Resolution 071210-A

FINAL RESOLUTION REGARDING REDUCTION OR ELIMINATION OF CERTAIN
CERTIFICATED SERVICES

(Education Code sections 44949 and 44955)
RESOLVED, by the Governing Board of the Long Beach Unified School District that:

WHEREAS, on February 16, 2010, and March 2, 2010, respectively, this Board adopted
Resolution Numbers 021610 and 021610-B reducing or discontinuing particular kinds of
services; and

WHEREAS, on or before March 15, 2010, pursuant to the direction of this Board, the
Superintendent and/or his designated representative(s) served notice to certain probationary
and permanent certificated employees, that it has been recommended that each of their
services will not be required for the 2010-2011 school year, pursuant to Education Code
sections 44949 and 44955; and

WHEREAS, said notices served upon those probationary and permanent certificated
employees advised them that they could request a hearing before the Governing Board to
determine if there was cause for not.reemploying them for the. 2010-2011 school year and that if
they failed to timely request a hearing, that failure would constitute the waiver of the right to a
hearing, and his/her services would accordingly be terminated pursuant to the recommendation;
and

WHEREAS, the Board employs temporary certificated employees pursuant to Sections
44909 and 44920 of the Education Code; and

WHEREAS, Section 44954 of the Education Code permits the Board to release
temporary certificated employees from employment, with limited restrictions; and

WHEREAS, notwithstanding the provisions of Section 44954 which allows for the
release, without a hearing, of temporary -certificated employees, the Board directed
Administration to initiate the procedure defined in Education Code sections 44949 and 44955 for
the dismissal of certificated employees related to the reduction or elimination of particular kinds
of services; and,

WHEREAS, although temporary certificated employees are not generally entitled to the
due process rights contained in Sections 44949 and 44955, because of uncertainty in the law,
this Board directed Administration to notify all temporary certificated employees that if they
claimed they could not be released pursuant to Section 44954, and that they were entitled to a
hearing pursuant to Sections 44949 and 44955, they could request a hearing on the merits; and,

WHEREAS, said notices to temporary certificated employees stated that, in the event
they claimed they were, in fact, probationary or permanent certificated employees of the District,
or otherwise believed that they were entitled to participate in the certificated layoff hearing
process, said notices should also serve as notices that it has been recommended that each of
their services as probationary or permanent certificated employees will not be required for the
2010-2011 school year, pursuant to Education Code sections 44949 and 44955; and



WHEREAS, on or before March 15, 2010, pursuant to the direction of this Board, the
Superintendent and/or his designated representative(s) served notice to all temporary
certificated employees, that it has been recommended that each of their services will not be
required for the 2010-2011 school year, pursuant to Education Code sections 44954, 44949 and
44955; and

WHEREAS, certain temporary, categorical, probationary, and permanent employees
requested a hearing and thereafter became referred to as “Respondents;” and

WHEREAS, certain temporary, categorical, probationary, and permanent certificated
employees did not request a hearing and, thereby, waived their rights under the Education Code
for a proposed determination of whether or not they were properly classified as temporary,
categorical, probationary, and/or permanent certificated employees, whether their seniority
dates and other pertinent information were accurate, and ultimately whether they should be laid-
off from employment with the District; and

WHEREAS, those certificated employees that did not request a hearing were notified of
their layoff following action by the this Board in Resolution Number 051110-C (resolution
regarding nonrespondents); and

WHEREAS, the Superintendent, or a designee in their official capacity, filed an
Accusation against Respondents, and served Respondents with copies thereof; and

WHEREAS, included with the Accusation were related materials including a Notice of
Accusation which explained certain rights to Respondents, a form “notice of defense” which if
returned to the District constituted a demand for a hearing, a “notice of hearing” that informed
Respondents of the date and time of the hearing before an administrative law judge, and
various Education and Government Code sections; and

WHEREAS, based on the demand for hearing by certain certificated employees, a full
quasi-judicial hearing took place on April 12, 15, and May 3, 4, 24, 25 and 26, 2010 to consider
whether Respondent temporary, categorical, probationary, and permanent certificated
employees should be laid off; and

WHEREAS, continuances were granted by an administrative law judge assigned by the
California Office of Administrative Hearings from April 16 to May 3 and 4, 2010, from May 4 to
May 24, 25, and 26, 2010, and from May 26 to June 21, 2010; and

WHEREAS, based on the continuances granted by an administrative law judge assigned
by the California Office of Administrative Hearings, the statutory deadlines identified in
Education Code section 44949, subdivision (e) were extended by a number of days
corresponding to the length of the continuances; and

WHEREAS, the proposed decision of the administrative law judge assigned by the
California Office of Administrative Hearings was received by the District on July 6, 2010, which
is within the statutory timelines as extended by Section 44949, subdivision (e); and

WHEREAS, this Board must take final action regarding whether to lay off certain
certificated employees; and

WHEREAS, as part of this consideration, the Board has reviewed and analyzed the
proposed decision of the administrative law judge and the evidence submitted during the
administrative hearing; and



WHEREAS, pursuant to Education Code section 44949(c)(3), “the governing board shall
make the final determination as to the sufficiency of the cause and disposition,” and “[njone of
the findings, recommendations, or determinations contained in the proposed decision prepared
by the administrative law judge shall be binding on the governing board;” and,

WHEREAS, the Superintendent has recommended, and this Board agrees, that certain
temporary, categorical, probationary, and permanent certificated employees be issued final
notices of layoff or release that indicate their services will not be necessary following the 2009-
2010 school year; and

WHEREAS, the particular kinds of services to be discontinued and reduced as
referenced in Board Resolution Numbers 021610 and 021610-B are determined to be particular
kinds of services within the meaning of Education Code section 44955; and

WHEREAS, the particular kinds of services referenced in Board Resolution Numbers
021610 and 021610-B will be discontinued and reduced within the meaning of Education Code
section 44955 not later than the beginning of the 2010-2011 school year; provided, however,
that the Board’s current review and analysis of the level at which the identified services should
be affected dictates fewer probationary and permanent employees should be laid off as
specified in this Resolution; and

WHEREAS, except as permitted by law and as defined in this Resolution, the services of
no probationary or permanent employee are being terminated, in whole or in part, while any
permanent, probationary, or any other employee with less seniority is being retained to render a
service which said more senior employee is certificated and competent to render, within the
meaning of Education Code section 44955(b); and

WHEREAS, except as permitted by law, the individuals whose employment is being
terminated, in whole or in part, are not certificated and competent (within the meaning of
Education Code section 44955) to render the service being performed by any employee with
less seniority who is being retained; and

WHEREAS, sufficient cause exists for the termination of certificated positions, and
pursuant to and within the meaning of Education Code section 44949, said cause relates to the
welfare of the schools and the pupils thereof.

NOW, THEREFORE, BE IT RESOLVED that the above recitals are true and correct;
and

1. BE IT FURTHER RESOLVED that the proposed decision of the administrative
law judge is attached as Exhibit A and incorporated into this Resolution as though fully set forth
herein; and

2. BE IT FURTHER RESOLVED that unless inconsistent with a provision of this
Resolution, each of the Factual Findings 1 through 109 contained in the administrative law
judge’s proposed decision, including subparts, are adopted as the Factual Findings of this
Board as follows:

A Factual Finding 16 is modified to delete the sentence that states “[tlhe
parties failed to offer evidence describing the AP program; however, as
Respondents failed to contest the appropriateness of identifying the AP
program for skipping, and there was no evidence establishing such a
finding, LBUSD’s skipping criteria for the AP program is deemed proper.”
The testimony by Ms. Ruth Perez Ashley established the AP program “is
a very rigorous program . . . . There are [C]ollege [Bloard nonnegotiables
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that required, again, intense training. We’re required to submit course
work in studies using college level textbooks, college level syllabus, [and
extensive] hours for AP test taking.” [Day Seven: 78: 6-12].

B. Factual Finding 18 is modified to delete a portion of the second sentence
that states “skip IB teachers at the high school level.” The testimony by
Ms. Ruth Perez Ashley established the District’s desire was to skip only
IB teachers at certain grade levels at the high school level. Ms. Perez
Ashley testified, “[t]he skipping that we are asking for in regards to the IB
program is for the diploma program and grades 11 and 12.” [Day Seven:
74: 19-20].

C. The sentence, “[h]e did not receive his notice of preliminary layoff until
March 30, 2010, as a consequence of his deployment location” contained
in Factual Finding 40 is modified to read “Although the District dispatched
his preliminary layoff notice prior March 15, 2010, as a consequence of
his deployment location, it was not received by Respondent Ehuan until
March 30, 2010.”

D. Factual Finding 64 is deleted.

E. Factual Finding 65 is modified to delete Respondents izumi, Breton, Lass,
and Perez from the first sentence of the finding. A review of the final
layoff list (Exhibit B) establishes that a final layoff notice was only
requested for Respondent Mahoney.

F. Factual Finding 92 is modified to delete the sentence that states
“‘Respondent Schoettler’'s first date of paid service therefore remains
September 2, 2003.” The finding is modified to add a sentence that
states “Respondent attended NTI training between August 18 and 22,
2003. Therefore, Respondent Schoettler’s first date of paid service, and
consequently her seniority date, is properly August 18, 2003.” This is
consistent with the stipulation of the parties that NTI training would be
credited toward the seniority dates of participating employees.

G. Factual Finding 93 is modified to delete the sentence that states
“‘Respondent Towery’s September 3, 2002 seniority date remains
appropriate.” The finding is modified to add sentence that states
“Respondent attended NTI training between August 19 and 23, 2002.
Therefore, Respondent Towery’'s first date of paid service, and
consequently her seniority date, is properly August 19, 2002.” This is
consistent with the stipulation of the parties that NTI training would be
credited toward the seniority dates of participating employees.

I The sentence in Factual Finding 109 stating, “[n]o certificated employee
junior to any Respondent was retained to render a service that any
Respondent is certificated and competent to render” is modified to add
the following as the first sentence of the finding: “Except as otherwise
provided in this decision, including Legal Conclusion 16, no certificated
employee junior to any Respondent was retained to render a service that
any Respondent is certificated and competent to render.”

3. BE IT FURTHER RESOLVED that unless inconsistent with a provision of this
Resolution, each of the Legal Conclusions 1 and 35 contained in the administrative law judge’s
proposed decision are adopted as the Legal Conclusions of this Board as follows:
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A. Legal Conclusion 21 is modified to delete Respondents Izumi, Breton,
Lass and Perez from the first sentence of the conclusion. A review of the
final layoff list establishes that a final layoff notice was only requested for
Respondent Mahoney.

B. The sentence in Legal Conclusion 35 stating, “[n]o certificated employee
junior to any Respondent was retained to render a service that any
Respondent is certificated and competent to render’ is modified to add
the following as the first sentence of the finding: “Except as otherwise
provided in this decision, including Legal Conclusion 16, no certificated
employee junior to any Respondent was retained to render a service that
any Respondent is certificated and competent to render.”

4. BE IT FURTHER RESOLVED that unless inconsistent with a provision of this
Resolution, the Order contained in the administrative law judge’s proposed decision is adopted
as the Order of this Board; and

5. BE IT FURTHER RESOLVED sufficient cause exists for the complete
termination of the services of the employees in Exhibit B, which constitutes each employee’s
entire employment with this District unless specifically stated to the contrary and in the order
indicated. The number references are to the Seniority List which was made a part of the record.

6. BE IT FURTHER RESOLVED that this Board hereby reaffirms that those
employees identified by the District as temporary certificated employees are released from
employment pursuant to Education Code sections 44954, 44949 and 44955, and that nothing in
this Resolution or prior Resolutions of the Board shall be interpreted or applied to grant any
rights to such temporary certificated employees that are not required by law; and

7. BE IT FURTHER RESOLVED that the undisputed evidence establishes that
each of the individuals listed as temporary certificated employees received notice, prior to their
first day of paid service, of the temporary nature of their employment and the anticipated length
of their service, pursuant to Education Code section 44916; and

8. BE IT FURTHER RESOLVED that Education Code section 44909 provides that
“[tlhe governing board of any school district may employ persons possessing an appropriate
credential as certificated employees in programs and projects to perform services conducted
under contract with public or private agencies, or categorically funded projects which are not
required by federal or state statutes,” and

9. BE IT FURTHER RESOLVED that the undisputed evidence establishes that this
Board did, in fact, employ certain Respondents listed in Exhibit B directly in categorical
programs during the 2009-2010 school year, and;

10. BE IT FURTHER RESOLVED that Education Code section 44909 further
provides that “[tjhe terms and conditions under which such persons are employed shall be
mutually agreed upon by the employee and the governing board and such agreement shall be
reduced in writing,” and

11. BE IT FURTHER RESOLVED that the undisputed evidence establishes that
terms and conditions under which the individuals listed above were defined in a mutually
agreed-upon contract between the employee and this Board; and

12. BE IT FURTHER RESOLVED that the undisputed evidence establishes that the
mutually agreed-upon contracts entered into by the employee and the Board designated the
individuals listed in Exhibit B as “temporary certificated employees;” and
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13. BE IT FURTHER RESOLVED that the undisputed evidence establishes that
each of the individuals listed in Exhibit B received notice, prior to their first day of paid service,
of the temporary nature of their employment and the anticipated length of their service, pursuant
to Education Code section 44916; and

14. BE IT FURTHER RESOLVED that service in a position authorized by Section
44909 may only be considered “probationary” service upon the occurrence of both of two
conditions precedent: “(1) such person has served pursuant to this section for at least 75
percent of the number of days the regular schools of the district by which he is employed are
maintained and (2) such person is subsequently employed as a probationary employee in a
position requiring certification qualifications;” and

15. BE IT FURTHER RESOLVED that, at all other times prior to the occurrence of
both of the two conditions precedent set forth in Paragraph 14, above, service pursuant to
Section 44909 is not considered probationary; and

16. BE IT FURTHER RESOLVED that it was not established by the evidence, and
the administrative law judge did not find, that any of the temporary certificated employees listed
in Exhibit B have both (1) served at least 75 percent of the number of days the regular schools
of the district by which he or she is employed are maintained and (2) been subsequently
employed as a probationary employee in a position requiring certificated qualifications; and

17. BE IT FURTHER RESOLVED that as a result of failure to meet each of the
conditions precedent set forth above, the individuals listed as temporary certificated employees
in Exhibit B are not considered probationary certificated employees; and

18. BE IT FURTHER RESOLVED that Education Code section 44909 provides that
“Is]uch persons may be employed for periods which are less than a full school year and may be
terminated at the expiration of the contract or specially funded project without regard to other
requirements of this code respecting the termination of probationary or permanent employees
other than Section 44918;” and

19. BE IT FURTHER RESOLVED that Section 44909 suggests that absent the
assured expiration of the contract or specially funded project, individuals employed pursuant to
Section 44909 may be terminated pursuant to the requirements of the Education Code
respecting probationary and permanent employees; and

20. BE IT FURTHER RESOLVED that due to the uncertainty of the funding sources
associated with the categorical programs in which the temporary certificated employees listed in
Exhibit B are employed, or the desire of this Board to control the allocation of specific
categorical funds in a manner deemed the most appropriate for the benefit and welfare of the
District’s students, it is necessary and appropriate to reduce or eliminate the programs listed in
Exhibit A to this Board’s Resolution Numbers 021610 and 021610-B; and

21. BE IT FURTHER RESOLVED that because of the uncertainty in the law
associated with the release of employees serving in categorical programs pursuant to Section
44909, this Board’'s Resolution Numbers 021610 and 021610-B directed administration to
accord all rights to the District's temporary certificated employees to participate in the process
under the Education Code typically reserved for the termination of probationary and permanent
certificated employee, and that the undisputed evidence demonstrates that this District did, in
fact, afford such rights to all temporary certificated employees; and

22. BE IT FURTHER RESOLVED that the employment of each of the certificated
employees listed above be and hereby is terminated effective upon the close of this school year;
and



23. BE IT FURTHER RESOLVED that the Accusations against all other
Respondents are dismissed and the Superintendent or his designee(s) are directed to convey to
these Respondents that they are not subject to layoff or termination; and

24. BE IT FURTHER RESOLVED that the actions taken previously within Board
Resolution Numbers 021610 and 021610-B are reaffirmed, that nothing in this current
Resolution supersedes the actions taken in Resolution Numbers 021610 and 021610-B, and
that nothing within this Resolution grants probationary status, reemployment rights, or any rights
not otherwise required by law to any of those employees listed above; and

25, BE IT FURTHER RESOLVED that all previously identified temporary certificated
employees released pursuant to this and prior Resolutions of this Board, even if not listed in
Exhibit B, shall not be accorded any status or rights not required by law; and

26. BE IT FURTHER RESOLVED that this decision is effective immediately without
any period for reconsideration, and that the Superintendent or his designee(s) may take such
actions as are necessary and appropriate to implement this Board’s decision, including at least
giving appropriate notice to those certificated employees listed above of the termination of their
services because of discontinuances and reductions of particular kinds of services to take effect
upon the close of this school year, with these notices being given on or before the extended
deadline for service after consideration of applicable continuances, in the manner prescribed in
Education Code section 44949; and

27. BE IT FURTHER RESOLVED that the Superintendent or his designee(s) are
hereby directed to take into account all positively assured attrition, that is, all deaths,
resignations, and retirements, occurring following the Board’s adoption of its initial determination
to reduce certain certificated services and the date of this final resolution to reduce certain
certificated services, and that the Superintendent or his designee(s) determine whether fewer
final notices of layoff may be sent to affected probationary and/or permanent certificated
employees as a result thereof; and

28. BE IT FURTHER RESOLVED that the Superintendent or his designee(s) are
hereby directed to take into account all changed circumstances with respect to reinstatement of
funds or programs occurring following the Board’s adoption of its initial determination to reduce
certain certificated services and the date of this final resolution to reduce certain certificated
services, and that the Superintendent or his designee(s) determine whether fewer final notices
of layoff may be sent to affected probationary and/or permanent certificated employees as a
result thereof; and

29. BE IT FURTHER RESOLVED that reemployment rights be afforded in
accordance with the Education Code to individuals with probationary or permanent status at the
time of this current layoff, if and when reemployment is offered and to the extent any
reemployment rights are applicable to any of the above referenced employees; and

ADOPTED, SIGNED AND APPROVED by the Governing Board of Long Beach Unified
School District this 12" day of July, 2010.

President of the Governing Board for the
Long Beach Unified School District



1, Christopher Steinhauser . Clerk of the Governing Board of Long Beach Unified
School District, do hereby certify that the foregoing Resolution was adopted by the Governing
Board of said District at a meeting of said Board on the 12" day of July 2010, and that it was so
adopted by the following vote:

AYES:

NOES:

ABSTAIN:

ABSENT:

Clerk of the Governing Board of
Long Beach Unified School District
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Malik Virender
Mancilla Ruth
Manriquez-Dowell Nancy
Manukian Aida
Marasigan Marnia
Marksbury Christie

Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary

EXHIBIT B
Massey Ron
Mena Elizabeth
Metzger Stanley
Mitchell Alison
Molina Juan
Montiel Mynor
Montoya Caroline
Mora Leann
Morgan Monica
Nazario Paula
Nguyen My Ngoc
Nourbakhash Layla
Nugal Kathieen
Parker Lisa
Patel Jagesh
Pepo Michael
Perez Leoner
Pleitez Javier
Posard Joseph
Rachal Tiffany
Ramsey Melinda
Reese Marisa
Repcik Peggy
Rios Adrian
Robinson Wendy
Sandocal Francisco
Sarantakis Stephen
Sasaki Colleen
Seng Chantha
Shade Dustin
Sosa Lydia
Spooner Gregory
Stacy Amber
Stafford Shauna
Stanek Patrice
Sue Stacy
Tait Howard
Thomas David
Tomsco Diane
Ung Darith
Van Renen Jane
Vogel-Zuiderweig Lynn
Walton Alice
Ware Wendy
Watson Susan
Weston Monica
Wheeler Danny
Wolfe Tamara
Zeke Jr. Mike

Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary
Temporary



BOARD OF EDUCATION
LONG BEACH UNIFIED SCHOOL DISTRICT

SUBJECT: Staff Restoration Enclosures: None
CATEGORY: New Business Reason for Board
Consideration: Action

Date: July 12, 2010

The Board of Education directs the superintendent and staff to restore 200 teaching
positions in accordance with the Memorandum of Understanding (MOU) with the
Teachers Association of Long Beach (TALB). The positions should be restored
using the following recommendations:

a) 120 elementary positions
b) 80 secondary positions

Approved and recommended:

Christopher J. Steinhauser
Superintendent of Schools



